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Tennessee and Virginia are monitoring new arrangement that gives regulators hope

Agreeing to metrics is difficult for state regulators and hospitals

Tennessee and Virginia are overseeing a sophisticated oversight plan that allows a hospital monopoly, and

economists say it could be a model for other states and maintain access to health care in rural areas.

The contract in the two states, dubbed a certificate of public advantage (COPA), requires state regulators

to oversee hospital mergers to make sure patients being served by the new entity still receive high-quality

and low-cost care.

The Tennessee-Virginia agreement stands out because of the detailed set of requirements the merged

company must meet, including metrics on quality of care and reports on how it spends its money and

interacts with insurers. Meeting those requirements will protect the deal from federal antitrust

enforcement.

Certificates of public advantage are a way for states to keep hospitals open in rural areas where they

otherwise may be facing closures. Many of the hospitals that have been granted these agreements said

they would have had to shut down or sell to a for-profit, out-of state organization if they hadn’t been

allowed to merge.

Without robust scrutiny of these monopoly hospitals, economists and regulators say these arrangements

could lead to higher prices, lower quality care, and less access to services.

Twenty-eight states have passed legislation to allow these cooperative agreements, but five of those

states—Colorado, Minnesota, Montana, North Carolina, and North Dakota—later repealed the laws

because they no longer saw the need for such oversight or the certificate of public advantage didn’t

actually lead to mergers.

Make It Work

Regulators in Tennessee and Virginia are intent on proving that they can make this one work for their

residents.
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Their cooperative agreement allowed a merger between Wellmont Health System in northeast Tennessee

and Mountain States Health Alliance in southwest Virginia. The combined company, Ballad Health, serves

1.2 million residents.

These two states have “laid out a framework that touches many of the most important issues” regulators

face when trying to oversee a COPA, Thomas Greaney, a former assistant chief in antitrust division of the

Justice Department, said.

The Virginia-Tennessee agreement requires more detailed measures and more frequent reporting to

regulators than previous ones in other states. For example, it has an outside monitor and detailed

provisions to protect employees and insurers, Greaney said. Executives are also required to sign the

annual reports that are sent to the state, which imposes an additional personal responsibility. 

Measurements of Care

In general, states with these arrangements supervise monopoly hospital on an ongoing basis. They look at

a range of metrics including prices, quality, population health, and access to services, Erin Fuse Brown, a

health law professor at Georgia State University, said.

Tennessee and Virginia have set a price cap for hospital services at Ballad Health that’s based on what

Medicare pays.

Access to services can be measured by looking at what types of services are available at the hospitals, how

long someone has to drive for critical services, and the number of providers per population.

Population health can be measured by mortality rates, infant mortality rates, obesity, and opioid-related

complications.

Quality of care can mean anything from outcomes to the comfort of the waiting rooms.

The Tennessee and Virginia regulators are checking these metrics to make sure these health measures

improve, and they plan to use them to determine if the hospitals are providing the public advantage that

they are supposed to be under the states’ laws.

Tennessee and Virginia are focused on improving their regions’ poor health outcomes, and so they have

focused the contracts on a range of measures related to that. The Tennessee agreement has 56 different

measures that are being tracked.

In doing so, the two states are trying to tackle the endless loop of issues that come up to ensure

compliance with the requirements, Greaney, a professor at the University of California Hastings College of

Law, said. Issues especially come up around hospitals’ spending. Regulators want to make sure the

hospitals are investing where the hospitals and regulators said they need to, particularly in population

health and access to care.

Nothing’s Perfect



11/2/2019 Sanctioned Hospital Monopolies Maintain Rural Health-Care Access

https://news.bloomberglaw.com/health-law-and-business/sanctioned-hospital-monopolies-maintain-rural-health-care-access?context=search&index=43 3/4

Some of the measures that Virginia initially established for Ballad Health had problems.

Some of the data sources were unreliable and some of the planned metrics didn’t give the regulators a

clear enough picture of whether Ballad Health was meeting the overall goals, Joseph Hilbert, deputy

commissioner for government and regulatory affairs with the Virginia Department of Health, said.

The state established a working group to address those by discussing potential solutions and making

recommendations to the technical advisory panel that advises the commissioner of health.

“Even if the COPA is designed really well at the beginning, as time goes on, things change,” including the

health-care market itself, Christopher Garmon, a former staff economist at the Federal Trade Commission,

said.

“It’s a lot to ask a state agency. It’s a lot to ask anyone how to regulate hospital prices and quality and

care,” Garmon, a professor of health administration at the University of Missouri, Kansas City, said.

Labor-Intensive

Oversight of these arrangements is a labor-intensive undertaking, Hilbert said. Virginia has at least two

full-time staff members dedicated to Ballad Health and is working with three other offices to work on the

oversight. That doesn’t include weekly conference calls with Tennessee regulators.

“If states are going to undertake long-term oversight,” then they need to have the commitment in their

budgets, Fuse Brown said. Tennessee and Virginia are charging the cost of their oversight to Ballad Health

There is a concern that if a COPA is working well by improving population health and quality and bringing

down prices, it can become the victim of its own success and lead to the end of oversight of the merger,

Elena Prager, a professor at the Northwestern University Kellogg School of Management focused on

health economics, said.

The Virginia contract said its certificate will be reviewed after 10 years. If an amended or extended

contract can’t be reached with Ballad Health, then the system could remain in place without oversight or

the state could attempt to break up the merged hospital.

Those two outcomes are unlikely. Hilbert said Virginia is “in this for the long term.”

Both Tennessee and Virginia can require Ballad Health to implement a plan to correct its actions, get a

temporary restraining order or injunction against the hospitals, or as a last resort, end the agreements.

Virginia can’t impose any financial penalties, but Tennessee can force them to pay fines ranging from

$10,000 to $1 million.
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